
NATION
AX

MARKET

'3Ugcffi ( '3[q@°} 'q;'f cf>lllfclq,
Office ofthe Commissioner (Appeal),

cf5 s{) ~ Gfl Q {-I e), ~ '3-119,cfd I <.1~, '31 ti J..J ~ I isl I ~
Central GST, Appeal Commissionerate, Ahmedabad
sf]g] ira, zlw#ta mri, 34arare] szrrarz 3oo@4

re=znita sat CGSTBhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
. ~ 07926305065- ~8G?cR-I07926305 l 36

DIN :20230464SW000071767C

0

0

flsRte
J391- 96

q5' ~~: File No : GAPPL/COM/STP/2713/2022-APPEAL

~3ror~ Order-In-Appeal Nos. AHM-EXCUS-002-APP-012/2023-24
~Date: 21-04-2023~ ffi ct)-~ Date of Issue 26.04.2023

orgari (3r4ta) err ufa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 1 0/ADC/GB/2022-2023 ~: 18.05.2022, issued
by Additional Commissioner, CGST, Ahmedabad-North

'1-llJ"ic-1cbaf 'cfj'f rfR ~ 'qcTT Name & Address

1. Appellant

Mis. Delhi Bombay Roadlines,
H.O. No.a , Dhanraj Complex,
Opp. Ambica Petrol pump,
Sarkhej Bavla Road, Sarkhej, Ahmedabad

2. Respondent
The Additional/Joint Commissioner,CGST, Ahmedabad North , Custom
House, 1

st
Floor, Navrangpura, Ahmedabad - 380009

al{ an@ gr 3rfh an2r a ariahs 3rra aar ? at a ga 3mg cB" mfr "lf~~
ft aar ·g er 3If@rat at aft a gaterur araaa wga cnx tTcb""dT t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

«rd#l r g7terur aaar
Revision application to Government of India :

(«) ha sqraa zycn rf@fa, 4994 ct)- 't:1Nf 3ITTTf Rt aarg ng.ai # a j wim
't:1Nf "cbl" ~-mxr * 7er us4a a aia«fa gateru smaa sreft era, a war, fa
iancu, Ga fqr, #heft tier, Rta tu +a, iaa mf, { fft : +4oo0 cf5l" ct)- vn-;:ftarfey
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ 1IT<:'1" ct)- mf.i # ma a hit ef arar h far4t 'f!U-sllllx "lTT ;3Rf cblxil5ll4 -i=f

zr fa4t urn aw quernma aura gy mf i, ur fa4t aaenm at ug # a
cffi" ~ 'cbl%llA ~ m fcnw 'B"0-sfl11x 'tf m Tr t ufaaur a# aha g{ m 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or ,fro1'Q~warehouse to another during the course of
processing of the goods in a warehol:J~Jf◊fj□.:.sto{a-~\whether in a factory or in a warehouse.
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(cP) '+fffif cfi f/IBx fcITT:fi ~ m >ITTr #~ ,m;r tix m ,m;r cfi fclfrr:rrur. #~ ~ ·~ ,m;r tix
~~cfi ~ cfi TfTlffi' # i:iIT '+fffif cfi ~ fcITT:fi ~ <IT m #~ t I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if saraa t 5ala grca :!'@Fr fr sit sq@h #feeat { 2 st ht or2er cl z
err gi Ra # gaf@a snrga, or&ta a am trrfur err tPTTT tix n ar i fa sf@fu (i.2) 1998
Irr 109 Tr fga fz mug zt

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

ta Una gr«an (3r@ta) Rua1a#), 2001 cfi mi, 9 cfi 3ffi1fu fclP!Fcfce m ~ ~-8 # GT
mwrr , )fa sn2 uf smear ha fetaRt w cfi '1ftm 7c-mr?gt vi 3rf am?t aterr-err mwrr cfi w~ w-m, ~ FcITTrr ijff,'IT•,a mrr r z. ml gar#hf 3ffi1fu erm
35-~ 1f~ tJft cfi :!1fflR #ad arr tons rear # ,f qt et •,

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfa 3maa mer ugi in an ga ala uh u au at m err m 200/- ffi :!'@Fr
#ht urg 3th uii vivaava Gara a snar "ITT err 1 ooo /- at#qrara # Garg1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

8lr gca, a#hr area rca vi hara 37fl#tu naf@eras qf a7ft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta wua gyca srf@fa, 1944 4t ea 35-tl/35-~ cfi 3@1IB:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

\:l@ft!Rsict ~ 2 (1) cl) qalg rya 3rarar #l 3r4la, 3flflc;rr # ma ii ta zgca,
h€ta saaa zgca vi hara a@h#hr nzanf@awr (free) a6 uf?au Rh 4)feat,

\:lli'PNl~lc; 1f 2nd 'J=J'T"ffi, cil§J-Jlffi ifcFf .~ ,ffimFR,Jie,lJ-J~lciJI~ -380004

0
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(1)

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2

nd
floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

in case of appeals other t/2han as-. mer:itioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) z4ft gr am2r i a{ p sail atrr zh ? at u@ta pa sitar fr #ha ar 4rat
sTfar is fan sm a1fey g a aha gy sf fa feat utt a,rf h aa# a far
renfenf 3pf)flu mrznf@raw at ya 3ft a aha war at va 3m4a fau ?m

In case of the order covers a number of order-in:-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case _may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each .

0

o.

(4)

(5)

(7)

.-llllllC'lll ~~ 1970 lll?.TT mnfmr 6t agqf-1 a siaf Raffa fa; 3rqar a
3mraa zr pa 3mer zrenfenf fufa qTfera,rt a# 32gr re)a at ya If u 6.s.so h
cnT urn1aa gyc feazr gt afep

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

g 3j iifr mcai at [iau aw qffi frr1PTT al sit fl ant arr#ff fau Grat ? ch
mr zca, ta qr ggca vi hara s74)flu +nraf@erau (aaffaf) Rt, +9s2 "i?fRea et
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

ft zycan, ta snraa ggca ya hara a4l#tu -mrnf@raw (Rrec), # uf a4
mrr afar in (Demand) Vi s (Penalty) cnT 10% 1l<f \iJm cpBr ~ % I~.
~1lcf \iJm 10~~ "6" !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

bhaGarazca sithaaa 3iafa, znfragt"a»forati(Duty Demanded) 
(i) (section) isuphazafufRaafr,
{ii) tam T@c'f~~cp',-xlf.tr;
(iii) ~~~ i)5' f.:l<:n:r 6 i)5'~~ffl.

> Tqasav«if crflausqfsalgar}, rfl aafaaashkfg qffafurn2.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat:Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

$er arr?r# ufa arflqfrasur#a szi zy«ea srrar ze arau fa4falair fau nu za
a 1omarusitgila aus Rafa al aaaush 10e ratualua.fay


In view of above, an appeal against this dr.der shall lie before the Tribunal on

payment of 10% of th_e duty demar:ideq-·wQ~re dtfty: ci\ duty and penalty are in dispute, or
penalty, where penalty alone is in ;disj:Yute." . · :_
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ORDER IN APPEAL

M/s. Delhi Bombay Roadlines, H.O. No.8, Dhanraj Complex, Opp. Ambica Petrol
Pump, Sarkhej Bavla Road, Sarkhej, Ahmedabad (hereinafter referred to as 'the appellant')
have filed the present appeal against the Order-in-Original No. 10/ADC/GB/2022-2023
dated 18.05.2022 (in short 'impugned ordel) passed by the Additional Commissioner,
Central GST, Ahmedabad North, Ahmedabad (hereinafter referred to as 'the adjudicating

. authority). The appellant were holding Service Tax Registration No. AZBPS9033PST001.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of DirectTaxes (CBDT) for the F.Y. 2014-15, it was noticed that the appellant .
had earned substantial income by providing taxable services. They had earned income of
Rs. 5,88,30,643/- during the F.Y. 2014-15, which they reflected under the heads "Sales /
Gross Receipts from Services (Value from ITR)" or "Total Amount. paid / credited under
Section 194C, 194I, 194H, 194J .(Value from Form 26A4S)" of the Income Tax Act, 1961, and
same was less declared in the ST-3 Returns on which no tax was paid. Letters were,
therefore, issued to the appellant to explain the reasons for non-payment of tax and to
provide certified documentary evidences for the .Y. 2014-15. The appellant neither
provided any documents nor submitted any reply justifying the non-payment of service tax

. on such receipts. The service tax liability was, therefore, quantified considering the Q
differential income of Rs. 5,88,30,643/- as taxable income, based on the data provided by
the Income Tax Department and the service tax liability of Rs. 72,71,467/- for the said
period was accordinglyworked out.

2.1 Thereafter, a Show Cause Notice (SCN) No. STC/15-40/OA/2020 dated 28.09.2020
was issued to the appellant proposing recovery' of service tax amount of Rs. 72,71,467/
not paid on the value of income received during the F.Y. 2014-15, along with interest
under Section 73(1) and Section 75 of the Finance Act, 1994, respectively. Imposition of
penalties under Section 76, Section 77 and under Section 78 of the Finance Act, 1994 were
also proposed .

. 2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 72,71,467/- was confirmed alongwith interest. Penalty of Rs.10,000/- was
imposed· under Section 77 and penalty of Rs. 72,71,467/- was also imposed under Section
78.

. 3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal on the grounds elaborated below:

0

>> The appellant are having two service tax registrations. The proprietorship firm Delhi
Bombay Roadlines, having S.T registration No. A7BPS9033PST001, was in
operation during the F.Y. 2005-06 & F.Y. 2006-07 and thereafter business operation
was closed. Whereas, the other proprietorship firm is Delhi Bangalore Roadlines,
having S.T. registration No. AZBS9033PST003, which is in operation from F.Y. 2006
07 and is in operation till date. In the Tax Audit Report, the total turnover of Rs.

.<,{ia 5,88,30,643/- has been shown under the proprietorship firm Delhi Bangalore(?,YJ]~t\ Roadlines, whereas the Delhi Bombay Roadlines had no turnover during the F.Y,

I{Uy, 4.SI
· »
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F.No.GAPPL/COM.STP/2713/2022

2014-15. The SCN and the impugned-order issued to Delhi Bombay Roadlines have
considered the turnover of Delhi Bangalore Roadlines. As both the proprietorship
firms are different entity, hence the demand is not sustainable. They placed reliance
n following case laws in support of their contention.

R.R. Paints- 2016 (55) GST 563 (Mum-CESTAT)
Nizam Sugar- 2008 (9) STR 604 (Tri-Bangalore)
Pals Micro Systems Ltd- 2007 (6) STR (Tri-Bang)
CPC(P) Ltd - 2007(7) STR 191 (Tri-Chennai)

► Any service in relation to transport of goods by road when provided by Goods
Transport Agency then service tax is to be payable by recipient of services and there
is no liability to pay service tax on provider of service. In terms of Notification No.
30/2O12-ST dated 20.06.2012, 100% liability is on the service recipient.

► The notice proposing demand for the period April-September, 2014 is barred by
limitation as the same was issued after the relevant date. The due date to file ST-3
Returns for April-September, 2014 is 17.10.2014 and the SCN should have been
issued by 16.10.2019, whereas the notice was issued on 28.09.2020, hence is time
barred.

► In terms of Notification No. 26/2012-ST dated 20.06.2012, the service tax is to be
calculated on 25% of the value and the balance 75% of the value is
abated/exempted on which no tax is payable. However, the ·tax was worked out on
12.36% instead of 3.09%.

4. Personal hearing in the matter was held on 29.03.2023. Shri Meet Jadawala,
Chartered Accountant, appeared on behalf of the appellant. He reiterated the submission
made in the appeal memorandum. He also stated that he would submit a paper book as

. additional written submission containing relevant documents.

4.1 The appellant vide letter dated 05.04.2023, as additional submissions, submitted
copies of sales register of April to September, 2014 & October to March, 2015 (to establish
that the service demand on the turnover of Rs. 2,63,13,854/- pertaining to April to
September, 2014 is time barred); Summary of services provided to Body Corporate,
Partnership Firm and Proprietorship Firm to establish the quantum of service tax payable
by recipient of service and not by appellant; sample copies of invoices alongwith lorry
receipt/ consignment note; copy of Form -ST-3 return of Delhi Bangalore Roadlines. As
the turnover of Delhi Bombay Roadlines is nil, the same is not submitted.

5. I have carefully gone through the facts of the case, the impugned order passed by
. the adjudicating authority, submissions made in the appeal memorandum, additional
submissions as well as the submissions made at the time of personal hearing. The issue to
be decided in the present case is as to whether;

a) the demand for the period April to September, 2014 is time barred?
b) the service tax demand of Rs 72,71,467/- confirmed alongwith interest and penalties

in the impugned order passed by the adjudicating authority, in the facts and
circumstances of the case, is legal and proper or otherwise?
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6. Firstly, I will examine whether the demand pertaining to period April, 2014 to
September, 2014 is time barred or otherwise? The appellant have claimed that the due
date of filing the return for the said period was 17.10.2019 and, therefore, the notice issued
on 28.09.2020 is time barred as the same should have been issued on or before
16.10.2019. It is observed that CBEC vide Order No. 02/2014-ST dated 24.10.2014 extended
the date of. filing of ST-3 Returns from 25 October, 2014 to 14 November, 2014 due to
natural calamities in some parts of India. The appellant is registered with the department

. but it seems that they have not filed the ST-3 Returns for the F.Y. 2014-15. The SCN as well
as the impugned order mentions that the ST-3 Return is not available. The appellant have
also stated that due to nil turnovers during the said period, they have not submitted the
ST-3 returns. As the return for the period (April 2014 to September, 2014) was not filed, I .
find that in terms of Section 73(6), where no return is filed, the relevant date shall be the
due date to file such return which in this case is 14.11.2014. So, considering the due date
of filing of returns, the demand notice for the· period (April 2014 to September, 2014)
should have been issued on or before 13.11.2019. However, the demand notice for the
period (April, 2014 to September, 2014) was issued invoking extended period of limitation
on 28.09.2020, i.e. beyond the period of limitation, which ends on 13" November, 2019.
Thus, I agree with the contention of the appellant that even if the clause of suppression is
invoked, the demand for April, 2014 to September, 2014 is time barred, in terms of the

. proviso to Section 73(1) of the Finance Act, 1994.

6.1 Now coming to the demand pertaining to period from October, 2014 to March,
2015, the appellant have vigorously contested the demand on the sole ground that the •
demand notice issued to M/s. Delhi Bombay Roadlines has been issued considering the

. turnover of M/s. Delhi Bangalore Roadlines, which is a different entity and holds a separate
S.T. registration No. AZBS9033PST003. They had before the adjudicating authority
submitted documents like Sample Ledger, invoice copies, IT Returns, ST-2 pertaining to
M/s. Delhi Bangalore Roadlines. The adjudicating authority has observed that these
documents were not relevant to the case as were pertaining to M/s. Delhi Bangalore
Roadlines. It was also observed that the Service Tax Registration No. AZBPS9033PST001 of
M/s. Delhi Bombay Roadlines was active and was not surrendered by the appellant. The

. appellant, however, in their additional submission have stated that M/s. Delhi Bombay
Roadlines has closed their business operation since F.Y 2006-07 and has not made any
turnover· since then. If that being the case, it is not clear why 'Nil' return was not filed for
the disputed period when the registration certificate was active and not surrendered by the ·
appellant.

6.2 However, on going through the Profit & Loss Account of M/s. Delhi Bangalore
Roadlines, as submitted by the appellant, I find that the differential value of Rs.
58,830,643/- arrived in the SCN issued to M/s. Delhi Bombay Roadlines is actually reflected
in the Balance Sheet of M/s. Delhi Bangalore Road lines for the F.Y. 2014-15. Thus, to that
extent I find merit in the contention of the appellant that the demand to M/s. Delhi
Bombay Roadlines has been· raised considering the turnover of M/s. Delhi Bangalore

. Roadlines. Further, it is also not clear when the ST-3 return of M/s. Delhi Bombay
Roadlines was not available with the department, then how the differential value not
"shown in the ST-3 return has been arrived at. Thus, it appears that the entire demand has-~1!cl '1<1rw~p5pkg worked out based on the income data provided by the by Income Tax Department ·

gel "wifhg t verifying the factual details.
B= 1-4t," < > i 6
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. 6.3 Board, vide Instruction dated 26-10-2021, has specifically instructed the field
formations that while analysing ITR-TDS data received from Income Tax, a reconciliation
statement has to be sought from the taxpayer for the difference and ·whether the service
income earned by theni for the corresponding period is attributable to any of the negative
list services specified in Section 66D of the Finance Act, 1994 or exempt from payment of

. Service Tax, due to any reason. It was also instructed that demand notices may not be
issued indiscriminately based on the difference between the ITR-TDS taxable value and the
taxable value in Service Tax Returns. The show cause notices based on the difference in
ITR-TDS data and service tax returns should be issued only after proper verification of
facts. In the instant case, I find that the entire demand has been raised on the basis of the
sales of the services under Sales/Gross Receipts from services (Value of ITR) of a different
firm, which in no way corroborate the allegation that the appellant has not paid service tax,

. which actually is the income of a different proprietorship firm M/s. Delhi Bangalore
Road lines.

0
6.4 When the appellant before the adjudicating authority has submitted the documents .
to establish their claim that the demand has been raised on turnover of a different firm,
then the burden of proof would be shifted to the Department to controvert otherwise,
which I find was not done by the adjudicating authority. It is a trite law that the burden of
proof ofestablishing the levy of tax lies on the revenue authorities and without discharging
such onus, no recovery of tax could sustain. This finding is support by the judgmentof
Hon'ble Supreme Court in Cooperative Company Ltd. v. Commissioner of Trade Tax, UP.
[(2007) 4 SCC 480], wherein it has been held that burden of proof of establishing the levy
of tax lies on the revenue authorities.

6.5 In view of above discussion, I set-aside the demand for the period (April, 2014 to
September, 2014) on limitation. Further, I also set-aside the demand pertaining to the
period from October, 2014 to March, 2015, alongwith interest and penalty.

7. Accordingly, I allow the appeal preferred by the appellant by setting aside the
impugned order.

f@a#af arra Rt {sfaqzrt 5qt#ra atha faastar
The appeal filed by the appellant stands disposed off in above terms.

. '( T 0..
erzga(rf@ca)

Date: 21.4.2023
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Appellant

m.
(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,
M/s. Delhi Bombay Roadlines,
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H.O. No.8, Dhanraj Complex,
Opp. Ambica Petrol Pump,
Sarkhej Bavla Road, Sarkhej,
Ahmedabad

The Additional Commissioner,
Central Tax; CGST & Central Excise,
Ahmedabad North,

. Ahmedabad

F.No.GAPPL/COM.STP/2713/2022 .

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OJA)
4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OJA onthewebsite.
if Guard File.
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